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Sharla Dillon, Docket Room Manager
Tennessee Regulatory Authority

460 James Robertson Parkway
Nashville, TN 37243-0505

Re:  Petition of Lynwood Uttlity Corporation for Approval of Transfer and Control
Nunc Pro Tunc
Docket No 04-00360

Dear Ms Dillon

Pursuant to the January 14, 2005 letter of Aster Adams to me, I have enclosed the
original and thirteen copies of the Response of Lynwood Utility Corporation to Staff Data
Request No. 2 1n this matter.

As set forth in the Response, Lynwood has hired James Ford, a financial consultant
famihar with public utility accounting, to assist 1t in the review of 1ts accounts and preparation of
its financial statements for the year ended December 31, 2004. Mr Ford will be meeting on
Friday, February 18, 2005, with the accounting firm Lynwood has been using to assist him in
finalizing the financial statements for the year ended December 31, 2004. As soon as the
financial statements are completed, they will be forwarded to the Authority Rather than delay
this Response until the financial statements for the year ended December 31, 2004, are
completed, Lynwood 1s filing the Response and will supplement 1ts Response with the financial
statements for the year ended December 31, 2004, shortly. Tyler Ring, John Ring and Mr. Ford
are more than willing to meet with the Staff upon the submission of the financial statements to
discuss the financial statements, this Response and any other 1ssues related to the Petition

Thank you for your assistance in this matter.

Sincerely yours,

Winald & Johelb

DONALD L. SCHOLES
Enclosures
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c Tyler Ring
James Ford
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RECEIVED
BEFORE THE TENNESSEE REGULATORY AUTHORITY
ONFLB 16 Py 20230
Nashville, Tennessee

T.R.A.DOCKET ROOH

In re: PETITION OF LYNWOOD UTILITY )
CORPORATION FOR APPROVAL )
OF TRANSFER AND CONTROL ) DOCKET NO. 04-00360
NUNC PRO TUNC )

PETITIONER’S RESPONSE TO DATA REQUEST NO. 2

Comes now Lynwood Utility Corporation (Lynwood) and files this Response to
Staff Data Request No. 2 1n this matter.

1 While the Staff realizes that TDEC had sued Lynwood for failure to
comply with the sewage treatment codes, why was the Authority not informed of the
predicament or contacted for pre-approval of the loan? ,

Response: Enclosed are copies of the Complaint filed by TDEC against
Lynwood on May 23, 2002, an Order Granting Temporary Injunction dated December
30, 2002, which enjoined Lynwood from operating the sewage treatment plant in.
violation of 1ts NPDES permuts, and the Consent Order and Dismissal dated June 24,
2004. Tyler Ring and John Ring, who became the sole shareholders of Southern Utility
Corporation on January 1, 2003, were not aware that any Authority regulation or order
required that the Authority be notified by Lynwood of violations of it NPDES permuts.
At this time their primary concern and objective was to make the necessary upgrades to
the sewage treatment plant to avoid the violation of the temporary injunction and the

penalties for any violation. Lynwood focused 1ts energies and resources on satlsf}'/mg
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TDEC, the state agency responsible for seeing that it complied with the terms a‘nd
condittons of 1ts NPDES permut.

Tyler Ring and John Ring were aware that Lynwood needed to obtain Authority
approval of a loan payable more than one year from the date made When they began to
make the necessary upgrades to the sewage treatment plant to comply with the injunction
and 1ts NPDES permuts, the amount needed for compliance was not fully known
Therefore, Lynwood entered mnto a loan agreement with Tennessee Contractors, Inc. for a
line of credit 1n the amount of $1,250,000 to finance the needed improvements with a
maturity date of six months which was renewable at the discretion of the Tennessee
Contractors, Inc. Because the maturity date of the line of credit was less than one year,
Tyler Ring and John Ring assumed that no approval from the Authority was necessary
The note has been renewed and permanent financing 1s being sought now that almost all
of the sewage treatment plant upgrades have been completed. Because the attention of
Tyler Ring and John Ring in operating Lynwood were focused almost exclusively on
bringing the sewage treatment plant into compliance, they may have failed to make the
appropriate inquiry to the Authority about whether a short term note with a renewable
provision came within the purview of T.C.A § 65-4-109. There was certainly no intent
to mislead the Authority. The violation of TDEC regulations by the Lynwood sewage
treatment plant and the pending lawsuit were well-publicized, and Tyler Ring and John
Ring were trying their best to respond to these violations and to contmue to provide safe

and adequate sewer service to Lynwood’s customers



2. The Promissory Note 1s for $1,250,000 Is that the amount recorded on
the balance sheet as a hability or was 1t $980,000 that the petition states was used for
upgrades?

Response: The Promissory Note of Lynwood to Tennessee Contractors, Inc.
was yfor a line of credit up to an amount of $1,250,000. Prior to the petition being filed in
this matter, Lynwood had borrowed $980,000 on this line of credit for upgrades to the
sewage treatment plant, and this amount 1s recorded on the balance sheet of Lynwood as
a habihty.

3. If $980,000 was recorded, what was done with the difference between
$1,250,000 and the $980,000 that the petition maintains was used for system
improvements?

Response. The difference between the $1,250,000 authorized line of credit and
the $980,000 recorded 1s the additional amount which Lynwood had the ability to borrow
on the hine of credit at the time the petition was filed.

4. Provide a current audited balance sheet and income statement for
Lynwood Utility Corporation.

Response: Lynwood has hired James Ford, a financial consultant famihiar
with public utihity accounting, to assist 1t in the review of 1ts accounts and preparation of
its financial statements for the year ended December 31, 2004. Mr. Ford will be meeting
on Friday, February 18, 2005, with the accounting firm Lynwood has been using to assist
him 1n finalizing the financial statements for the year ended December 31, 2004. As

soon as the financial statements are completed, they will be forwarded to the Authority




Lynwood desires that the financial statements for the year ended December 31, 2004, be
in comphance with public utility accounting principles which Mr. Ford 1s assisting 1t in
preparing. Tyler Ring, John Ring and Mr. Ford are more than willing to meet with the
Authority staff upon the submission of the financial statements to discuss them and any
other 1ssues related to the petition. Mr. Ford will continue to work with Lynwood in the
review of 1ts accounts for the timely submission of Lynwood’s 2004 Annual Report with
the Authority

5. Are the new owners of Lynwood aware that they are required to get
approval of the purchase of the utility? Are they aware that Lynwood 1s a public utility
subject to public utility regulation? Please explain 1n detatl.

Response: Tyler Ring and John Ring were aware that Lynwood was a public
utility subject to public utility regulation by the Authority when they became
shareholders of Southern Utility Corporation on May 1, 2002. They worked with Davis
Lamb, the President of Lynwood, for several months before they became the sole
shareholders of Southern Utility Corporation on January 1, 2003. They were aware that

the Authority set Lynwood’s rates, established the terms and conditions of providing

_service to Lynwood’s customers and that certain reports were to be filed with the

Authorty.

Southern Utility Corporation 1s the sole shareholder of the stock of Lynwood. On
January 23, 2003, counsel for Lynwood wrote the Authority’s General Counsel and
requested an opinion as to whether approval of the transfer of the shares of Southern

Utility Corporation was required by T C.A. § 65-4-113 and set forth why counsel for




Lynwood thought a question existed about whether any approval was required. No
written response was received after a follow up call from counsel for Lynwood. Shortly
before this petition was filed, the Authority staff advised Tyler Ring that such approval
was required. Therefore, th‘e petition was prepared and filed by Lynwood to obtain the
approval of the transfer of all of the shares of Southern Utility Corporation to Tyler Ring

and John Ring.

Dated this M‘”’l day of February, 2005.

Respectfully submitted,

Bl & dofib

DONALD L. SCHOLES BPR# 10102
Branstetter, Kilgore, Stranch & Jennings
227 Second Avenue, North, Fourth Floor
Nashville, TN 37201-1631

(615) 254-8801

Attorney for Lynwood Utility Corporation
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IN THE CHANCERY COURT FOR THE STATE OF TENNESSEE
TWENTIETH JUDICIAL DISTRICT, DAVIDSON COUNTY

* SOUTHERN UTILITY CORPORATION,’ L
@“ dba LYNNWOOD UTILITY CORPORATION,
@ and DAVIS LAMB,
9

-
=

?

~

)% ~

STATE OF TENNESSEE, ex rel. )
PAUL G. SUMMERS, n his official capacity )
as the Attorney General And Reporter of )
Tennessee and MILTON H. HAMILTON, JR. ) y N
Commissioner of the Tennessee Department of ) /
Environment and Conservation, K ) 7////”/
iy ) LRSI
Plaintiffs, ) No. | ‘;3:’ -
S ) ) a =
V. )
)
)
)
)
)
)

Defendants.

VERIFIED COMPLAINT

Thus action represents a request for injunctive relief and civil penalties under the Water
Quality Control Act of 1977, as amended, Tenn Code Ann §§ 69-3-101 to 69-3-137 (WQCA),
against defendants Southern Utility Corporation dba Lynnwood Utility Corporation and Davis
Lamb The plalntlffé seek from this Court (1) a permanent injunction requinng the defendants
to come mto compliance with the Act and the regulations thereunder with respect to the
operation of their :«sewage treatment plant in Willlamson County, Tennessee, and (2) an order and
judgment from this Court assessing civil penalties against defendants, jowntly and severally, for
water quality violations in accordance with Tenn Code Ann § 69-3-115  In accordance with
the Tennessee Supreme Court’s decision in Cuty of Chattanooga v Davis and Barrett v
Metropolitan ’Government of Nashville and Davidson County, 54 S W 3d 248 (Ténn 2001), the

! defendants may be entitled to a jury solely for the purpose of the assessment of any civil penalties
by this Court
I. JURISDICTION AND VENUE

1 This Court has junsdiction over this action 1n accordance with the provisions of

Tenn Code Ann §§ 69-3-115 and 69-3-117

2 Venue of this action lies in Davidson County 1n accordance with the provisions of

Tenn Code Ann §§ 69-3-115 and 69-3-117
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II. PARTIES

3 This action 15 brought 1n the name of the State of Tennessee by plainuff, Paul G
Summers, 1n his official capacity as Atfomey General and Reporter for the State of Ten‘nessee )
The Attorney General 1s the chief law enforcement officer of the State of Tennessee, of all 1ts
departments, commissions and agencies Tenn Code Ann §§ 8-6-109 and 8-6-301 The
Attorney General also has authonity over Litigation involving the public interest The Attorney
General’s official residence 1s in Nashville, Davidson County, Tennessee

4 This action 1s also brought 1n the name of the plantiff, Milton H Hamuilton, Jr,
in hus official capacity as Commussioner of the Tennessee Department of Environment and
Conservation (TDEC) THe TDEC Commusstoner is charged by Tenn Code Ann §§ 69-3-107
with the duty and responsibility to exercise general supervision and enforcement of the Water
Quality Control Act and to bring suit for any violations thereunder. (Attached hereto as Exhibit 1
s the Affidavit and Venfication of Christopher S Moran, Enforcement Manager with TDEC
Division of Wa;er Pollution Control) The Commussioner’s official residence 1s in Nashville,
Davidson County, Tennessee

5 Southern Utility Corporation (herenafter “Southern” or “Lynnwood”), 1s a
domestic corporation doing business 1n the State of Tennessee, with 1ts principal offices located
at 5214 Maryland Way, Suite 405, Brentwood, Tennessee 37027 Upon information and belief,
Southern 1s doing business as Lynnwood Utility Corporation (LUC), having acquired the assets
and operating authonty of LUC in May 1999 _Southern owns and operates a sewage treatment
facility at 120 Cottonwood Drive in Franklin, Williamson County, Tennessee that was ongmally
operated under the name of Lynnwood Utility Company The registered agent for service of
process of defendant Southern 1s Jeffrey R. King, 424 Church Street, Suite 1800, Nashville,
Tennessee 37219 ‘

7 Davis Lamb 1s the president of defendant Southern dba Lynnwood and the
operator of Lynnwood’s sewage treatment facihty at 120 Cottonwood Drive 1n Franklin,
Tennessee Elpon information and belief, Davis Lamb became the chief executive officer for
Lynnwood on or shortly before January 1,2000 Defendant Lamb can be served at 5214

Maryland Way, Suite 405, Brentwood, Tennessee 37027

8 Defendants Southern and Lamb are both “person[s]” as defined by Tenn Code
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Ann § 69-3-103(20) and “owner(s] or operator[s]” as defined by Tenn Code Ann § 69-3-

103(19) for purposes of the WQCA

III. WATER QUALITY CONTROL ACT

9 The Federal Water Pollution Control Act, as amended, 33 U S C §§ 1251, et seq
(Heremafter “CWA”) requires all entities who discharge nto the navigable waters of the United
States to obtam a National Pollutant Discharge Eimination System (NPDES) permut from the
~Env1ronmental Protection Agency (EPA) mn accordance with standards set by the Admunistrator
of that agency 33USC § 1342(a) The Admimstrator can, however, authorize a state to issue
NPDES permuts 1n her stead 1f the state permutting program is at least equal to that under the
CWA 33USC §1342(b) TDEC has been authorized by the U S EPA to 1ssue NPDES
permuts 1n the State of Tennessee Tennessee does so under the Water QualltyICOntrol Actof
1977, Tenn Code Ann §§ 69-3-101 to 69-3-137 (WQCA)

10 The WQCA represents a comprehensive program for the protection and
preservation of the waters of the State and for the regulation of activities affecting discharges
mnto, and/or alterations of, the waters of the State The General Assembly has declared that the
“waters of Tennessee are the property of the state and are held in public trust for the use of the
people ” Tenn Code Ann § 69-3-102(a) The WQCA further provides that the State, in 1ts
exercise of the public trust, has a duty to take necessary steps to preserve and protect the public’s
nght of enjoyment to ulnpolluted waters

11 The Commussioner 1s empowered to 1ssue permits authonzing discharges that
contain the most stringent effluent limitations, conditions and water quality standards as
necessary to comply w1|th state and federal laws and regulations Tenn Code Ann § 69-3-108(e)
The Commussioner 1s also empowered to undertake inspections and investigations as necesslary to
enforce the provisions of the Act Tenn Code Ann § 69-3-107(5) Addlt_xonally, the
Commissioner may adminustratively assess civil penalties of up to $10,000 00 per day for each
day of the violation against persons violating the Act or regulations thereunder, or he may
institute proceedings in court for the assessment of such civil penalties. Tenn Code Ann § 69-3-

115

12 It 1s a violation of the Water Quality Control Act for any person to discharge any

3
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substance nto the waters of the State, or to cause a substance to be placed 1n a location that
results in pollution, as defined under the Act Tenn Code Ann § 69-3-114
13 The Commussioner may seek injunctive relief 1n the courts through the Office of
the Attorney General to enforce comphance with the Act Tenn Code Ann § 69-3-117 And
under Tenn Code Ann § 69-3-116, the State 1s entitled to recover as damages any reasonable

expenses incurred n enforcing the provisions of the WQCA

.[V. FACTS

14 On or about July 30, 1993, TDEC 1ssued NPDES permut No 0029718 to
Lynwood Utihity Company authonzing it to discharge effluent, under prescnibed hmitations, from
its sewage treatment facihity in Franklin, Tennessee mto the Harpeth River at mle 779 This
permit expired on July 29, 1998

15 At nille 77 9, downstream from Lynnwood’s sewage treatment plant outfall, the
Harpeth Ruver 1s classified by Tenn Comp R & Reg, ch 1200-4-4- 12 for the following uses
by the Tennessee Water Quality Control Board domestic water supply, ‘mdustnal water supply,
fish and aquatic life, recreation, imgation, and livestock watering and wildhife Tenn Comp R
& Reg , ch 1200-4-3- 02(6) provides that since all waters of the state are classified for more than
one use, “the most stringent cniterta [for the respective classified use] will be applicable ”

16 Lynnwood’s 1993 NPDES permit contaned specific effluent limitations for the

following charactenistics CBODS3 (carbonaceous biochemical oxygen demand), ammonia,

: suspended sohids, fecal cohform, chlorine residual, settleable solids, dissolved oxygen, and pH

17 In the spring of 1998, TDEC accepted Lynnwood’s plans for a proposed
expansion of 1ts sewage treatment facility, which inciuded adding a new clanfier, retrofitting an
existing basin to be used as an aeration basin, replacing the influent pump station and replacing
the eight inch effluent line to the Harpeth River with a twelve inch gravity line  The first phase
of the upgrade to Lynnwood’s facility was complete by the fall of 1998

18' On or about July 31, 1998, TDEC reissued NPDEES permmut No 0029718 to
Lynwood Utihity Corporation (formerly Lynnwood Utility Company) authonzing 1t to discharge
effluent, under prescnbed lumitations, from its sewage treatment facility in Franklin, Tennessee.
into the Harpeth Rlyer atmile 779 This permit was set to expire on July 31, 2001

4




® . o
19 On September 18, 1998, "i‘DEC 1ssued a Director’s Order to Lynnwood citing 1t
for 96 permit parameter violations and 13 incidents of bypassing for the penod of July 1995
through June of 1998 Most of these parameter violations consisted of exceeding the lirmtations
for chlorine residual, the monthly average and daily maximum limits for ammonia, and the daily
maximum hmuts for fecal coliform
20 In accordance with Lynnwood’s 1998 NPDES permit, the plant’s design capacity
was reduced frorq 250,000 to 200,000 gallons per day and the following effluent modifications
were placed upon the discharge from Lynnwood’s sewage treatment plant
a CBODS - the monthly and weekly average amount hmuts were decreased ﬁam
21 and 31 (lbs per day) to 17 and 25 respectively,
b Ammonia - the monthly and weekly average amount limits for May-Oct
and Nov -Aprl were decreased from 4 and 6 and 10 and 16 (lbs per day)
to 3 and 5 and 8 and 13 respectively,
c Suspended Solids - the moﬁthly and weekly average amount limits were
decreased from 63 and 83 (Ibs per day) to 50 and 67 respectively,
d Settleable Solids - the sampling rate was decreased from five times a week
to three times a week and the sampling method was changed from a grab
to composite sample |

Lynnwood’s 1998 NPDES permut also contained effluent limitations for fecal coliform, chlorine

residual, dissolved oxygen, and pH

21 In September 1998, Lynnwood applied to TDEC to increase the design flow
capacity for 1ts sewage treatment plant from 200,000 to 400,000 gallons per day, based on the
continued expansion and upgrading of its facility Ttus second phase of the expansion and
upgrade was intended to enable Lynnwood to provide sewer service for new construction, as well

as existing homes with septic tanks in the area

22 In May 1999, after holding a public hearing on the permut expansion, TDEC

1ssued a modified permut to Lynnwood for the period May 14, 1999 through July 31, 2001 This
permut included maintenance of most of the existing concentration and loading hruts with flow
capacity of 200,000 gallons per day until such time as the plant’s expansion was complete, or for

the pcrlxod of May 14, 1999 to May 31, 2000 The same permit provided for the expansion to

5
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400,000 gallons per day to begin June 1, 2000, after which the permut contained modifications to
the concentration and loading himits up through July 31, 2001
23 The modified permt 1ssued to Lynnwood 1n May 1999 included the institution
of effluent limits on total nitrogen (N) beginming June 1, 2000 with the plant’s anticipated
expansion In June 1999, Lynnwood imtiated discussions with TDEC’s Drvision of Water
Pollution Control to modify the permut’s mtrogen limits Defendant Lamb participated in
discussions and meetings with TDEC on the necessity of nitrogen limits  This 1ssue was
resolved 1n the fall of 2000, when TDEC 1ssued Lynnwood a modified permit with total mtrogen
limits of 3 mg/l as a monthly average, 4 5 mg/| as a weekly average and 6 mg/l as a daily
maximum 1n effect only for the summer season (May 1 - October 31) As a result, Lynnwood
was not required to begin reporting tota! nitrogen results until May 1, 2001
24 Between July 1, 1998 and December 31, 1998, Lynnwood had 60 permut
parameter violations (in the NPDES permut expiring on July 31, 1998 and the permit resissued on
August 1, 1998) and one bypass event I[n July 1998, alone, Lynnwood had 50 violations of 1ts
permut, including 14 for total suspended solids, 14 for ammoma, 10 for fecal coliform, eight for
CBOD, three for chlorine residual and one for settleable solids  See Affidavit of Michael R
Thornton and summaries attached hereto as Exhibit 2
25 On October 30, 1998, TDEC 1ssued Lynnwood a Notice of Violation for
parameter violations of its permit limits in July, August, and September, 1998, and a bypass of 1ts
treatment 1n September
26 In 1999, Lynnwood had 31 permit parameter violations (in the NPDES permut
1ssued on August 1, 1998, and the permut reissued on May 14, 1999) These violations occurred
pnmarily between May 1, 1999 and July 31, 1999, and consisted mostly of ammoma parameter
violations See Affidavit of Michael R Thornton and summaries attached hereto as Exhibit 2
27 On January 11, 2000, TDEC issued Lynnwood a Notice of Violation for
parameter violations of 1ts permit limuts in February, June, July and November, 1999 Ths notice
was sent to Davis Lamb as presxd‘ent of LUC
28 In 2000, Lynnwood had 40 permit parameter violations (in the NPDES permut
reissued on May 14, 1999) These violations occurred primarily in April, May, November and
December, and consisted mostly of total suspended solids and ammonia parameter violations

6
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Z'S'ee Affidavit of Michael R Thornton and summarnes attached hereto as Exhibit 2

29 On May 9, 2001, TDEC 1ssued Lynnwood a Notice of Violation for parameter
violations of 1ts permit limits 1n 2000 This notice was sent to Davis Lamb as president of LUC

30 In 2001, Lynnwood had 92 permut parameter violations (in the NPDES permit u"
reissued on May 14, 1999) and 'three bypass events In January, 2001, alone, Lynnwood violated
its monthly and weekly average concentration and loading limuts, as well as its daily maximum
limt for ammomia on at least 24 days and 1t had two bypass events that month Multiple
violations of the ammonta and total nitrogen limits also occurred 1n the months of August,
September and October, 2001 See Affidavit of Michael R Thornton and summaries attached
hereto as Exhibit 2

31 On August 8, 2001, TDEC 1ssued Lynnwood a Notice of Violation for permit
parameter violations and one bypass occurring between January ;d Apnl, 2001 On March 15, °
2002, TDEC issued Lynnwood a Notice of Violation for permit parameter violations for the
period of August, 2001 through February 2002. Both of these notices were sent to Davis Lamb
as president of LUC

32 Between January 1, 2002 and Apnl 30, 2002, Lynnwood had at least seven permit
parameter violations (in the NPDES permut reissued May 14, 1999) and two bypass events In
January 2002, Lynnwood had one violation of its daily maximum for fecal coliform and in March
2002, Lynnwood violated the 1 0 ml/L maximum daily himit for settleable solids on at least five
days, and violated the 20 mg/l maximum daily limut for CBOD on at least one day  See
Affidavit of Michael R Thornton and summarnes attached hereto as Exhibit 2

33 Despite upgrading and expanding the Lynnwood sewage treatment facility,
defendants have consistently exceeded the maximum monthly and weekly average and maximum

daily ammoma hmits imposed upon 1t 1n 1its NPDES permuts Examination of the discharge

morutoring reports and the monthly operation reports indicates that the ammonia parameters

were exceeded for the following months

July 1998 ‘ 14 violations /
June 1999 8 violations

July 1999 17 violations

December 2000 21 violations

January 2001 24 violations

February 2001 1 violation

August 2001 6 violations

7



o "N
'

September 2001 10 violations
October 2001 2 violations

34 Despite upgrading and elxpandmg Lynnwood’s sewage treatment facility and
prevailing with TDEC 1n 2000 to apply the total mltrogen limits 1n 1ts permit only to the summer
period of May through October, deéendants have consistently exceeded the maximum monthly
and weekly average and maximum daily total nitrogen limits imposed upon 1t in 1ts NPDES
permut beginming May 1, 2001 Examination of the discharge momtoring reports an{l the

monthly operation reports indicates that the total nitrogen parameters were exceeded for the

following months

May 2001 3 violations

June 2001 1 violation

August 2001 . 6 violations

September 2001 13 violations

October 2001 10 violations

35 Lynnwood timely submitted an application to renew its NPDES permut, which

expired on July 31, 2001 TDEC 1s 1n the process of reviewing that application

V. FIRST CAUSE OF ACTION

36 Lynnwood has failed to meet the effluent parameters and conditions contained i
1ts consecutive NPDES permuts, since the Depa'u'tment 1ssued Lynnwood a Director’s Order in
1998 for violations of its 1993 NPDES permut, as detailed in ¥ 24-34 above Defendants have
continually failed to discharge 1n accordance with these parameters, despite repeated notices of
violation from the State and they are therefore in violation of the NPDES permuts 1ssued pursuant
to Tenn Code Ann §-69-3-108 In accordance with Tenn Code Ann § 69-3-117, this Court 1s
authonzed to 1ssue a permanent injunction against defendants requiring them to comply with the

provisions of the WQCA, the regulations thereunder, and the conditions of the NPDES permuts

1ssued to Lynnwood pursuant to Tenn Code Ann § 69-3-108

* VI. SECOND CAUSE OF ACTION

36 Defendants’ effluent discharge from their sewage treatment plant into the Harpeth

River exceeded limits contained 1n their NPDES permuts for such discharges on numerous
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occasions, as detailed 1n Y 24-34 above, and has resulted 1n muitiple violations of the conditions
of therr permuts 1ssued under Tenn Code Ann § 69-3-108 In accordance with Tenn Code Ann
§§ 69-3-115(a)(1) (A) and(B) and 69-3-115(a)(2)(D), thus Court may impose a civil penalty of up
to $10,000 00 per day for each day any person violates an effluent or water quality standard

promulgated under the WQCA, or a permit condition Defendants are therefore subject to a civil

penalty assessment of up to $10,000 00 per day for each day of such violation

VII. THIRD CAUSE OF ACTION

37 In accordance with the provisions of Tenn Code Ann § 69-3-114(a), 1t 1s
uniawful to discharge any substance 1nto the waters of the State of Tennessee so as to cause a
condition of pollution, as defined in Tenn Code Ann § 69-3-103(22) Any such action 1s
dec:-lared a public nuisance

38 Defendants’ actions 1n repeatedly discharging effluent from their sewage
treatment plant into the Harpeth River in excess of the limits contained 1n the;lr NPDES permits
S0 as to result, or be hikely to result, 1n potential harm to the public health or the health of aquatic
life, to render the_ Harpeth Ruiver substantially less useful for its reasonable classified uses, or to
leave the Harpeth Ruver 1n a condition that violates the water quality standeirds established for the

nver constitute, therefore, a public nuisance that may be abated by the action of this Court

VIII. FOURTH CAUSE OF ACTION
39 In accordance with the provisions of Tenn Code Ann § 69-3-114(a), 1t 15
'unlawful for any person to discharge any substance into the waters of the State of Tennessee so
as to cause a condition of pollution, as defined in Tenn Code Ann § 69-3-103(22), unless such
discharge 1s due to unavoidable accident or unless the discharge has been properly authorized
40 Defendants’ actions in repeatedly discharging effluent from their sewage
treatment plant into the Harpeth River with concentrations of pollutants m amounts exceeding

the himuts contained in their NPDES permuts, as detailed 1n 19 24-34 above, has contributed to the

pollution of the waters of the state and 15 netther due to unavoidable accident nor has 1t been

9
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properly authorized These unpermitted discharges constitute unauthorized al‘teratlons of the
waters of the state in violation of Tenn Code Ann § 69-3-108(b) Defendants’ unauthonzed
excessive discharges have ﬁnpacted and continue to impact waters‘of the state, which are held 1n
trust for the public - o .

41 In accordance with Tenn Code Ann §§ 69-3-115(a)(1) (H) a:nd 69-3-
115(a)(2)(D), this Court may impose a civil penalty of up to $10,000 00 per day for each day any
person violates the WQCA by causing or contributing to the pollution of the waters of the state
Defendants are therefore subject to a c1vil penalty assessment of up to $10,000 00 per day for

each day of such violation

IX. FIFTH CAUSE OF ACTION
42 The State of Tennessee has incurred damages, investigatory expenses and

enforcement expenses, including attorney’s fees, 1n responding to the violations of the WQCA

commutted by defendants

143 In accordance with Tenn Code Ann § 69-3-116(c), damages may be assessed by
this Court against any polluter or violator for “any expenses incurred in investigating and
enforcing this part ~ ” |

XI. PRAYER FOR RELIEF

W;HEREFORE, plaintiffs respectfully request the following relief

1. That this complaint be filed without cost bond, as provided by Tenn Code Ann §

i
20-13-10T, and that process 1ssue and be served upon defendants requiring them to appear and

answer this complaint
i

2! That upon a trial or final hearing in this matter, the Court enter Judgment for the

plaintiffs zligamst defendants jointly and séverally and assess civil penalties 1n an amount not to
exceed $1;0,000 00 per day for each violation, 1n accordance with Tenn Code Ann § 69-3-1 15,
against de;fendants Jontly and severally for violations of the Water Quality Control Act and the
regulatlon;s promulgated pursuant to the WQCA. |

10
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3 That upon a trial or final hearing 1n this matter, the Court 1ssue a permanent
mnjunction aganst all defendants, 1in accordance with Tenn Code Ann § 69-3-117, requinng each
of them to comply with, and enjoining them from further violations of, the provisions of the ~
WQCA and the rules promulgated thereunder, as well as their current and ar:ly future NPDES
pcnﬁlts 1ssued to them n the State of Tennessee

4 That this Court assess post-judgment interest against defendants in accordance
with Tenn Code Ann §§ 47-14-121 and 47-14-122 unt1l the judgment aéamst defendants 1s paid
in full, for which execution may 1ssue 1f necessary

5 That thlS‘ Court award plamtxf%s such costs, including, but noF‘ limited to, l
reasonable expenses incurred 1n investigation, compliance examination, enforcement, as well as
attorneys’ fees, that may be taxable by law for defendants’ water quahty v1oiat10ns, as provided
by Tenn Code Ann § 69-3-116(c) [

7 That this Court award plaintiffs such other general and equitable relief to which
they may be entitled

Respectfully submutted,

\ppe

PAUL G SUMMERS (# 6285)
Attorney General and Reporter

s sl Ran

ELIZABETH P McCARTER (#10531)
Semior Counsel

Office of the Attorney General and Reporter
Environmental Division '

P O Box 20207

Nashville, Tennessee 37202

(615) 532-2582 |
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STATE OF TENNESSEE, ex rel,

PAUL G. SUMMERS, in his official capacity
as the Attorney General And Reporter of
Tennessee and MILTON H. HAMILTON, JR.
Commissioner of the Tennessee Department of
Environment and Conservation,

Plaintiffs,

v. No. ‘ ,;
SOUTHERN UTILITY CORPORATION,

dba LYNNWOOD UTILITY CORPORATION,
and DAVIS LAMB,

Defendants.

)

)

)

)

)

)

)

) .
) o .-
)

)

)

)

)

)

)

VERIFICATION OF COMPLAINT

STATE OF TENNESSEE )

)
COUNTY OF DAVIDSON)

L, Christopher S Moran, after being duly sworn, do hereby depose and, upon personal

knowledge, state as follows

1 T am the manager of the enforcement and compliance section 1n the Drvision of
Water Pollution Contro] (D1viston) 1n the Tennessee Department of Environment and
Conservation (TDEC) I have been employed with TDEC for over eight years in the Water

Pollution Control Division i -

2 Lam familiar with the facts giving nise to thig lawsuit insofar as they concern

» information and beljef
3 Based on my education and €xpenence and the information obtaned by the

Department in the course of 1ts investigation and Ispections of defendant<’ canana tunmee. .



requires that this action be commenced, therefore, I have requested the Attorney General to bring

this amended action

FURTHER THE AFFIANT SAITH NOT

(S

CHRISTOPHER S MORAN

\

Sworn to and subscribed before me
this D day of SS)Q w , 2002 '

NOTARY PUBLIC

My Commussion Expires 9\ 20 ~3.00(,

EXHIBIT 1

o
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IN THE CHANCERY COURT FOR THE STATE OF TENN;JE??{EE
TWENTIETH JUDICIAL DISTRICT, DAVIDSON C(.)U )

STATE OF TENNESSEE, ex rel. _

PAUL G. SUMMERS, in his official capacity
as the Attorney General And Reporter of
Tennessee and MILTON H. HAMILTON, JR.
Commissioner of the Tennessee Department of

)
)
)
)
) .
Environment and Conservation, ) : L#j
. . ) '
Plaintiffs, ) Voo
)
\2 ) No.
)
SOUTHERN UTILITY CORPORATION, )
)
)
)
)

dba LYNNWOOD UTILITY CORPORATION
and DAVIS LAMB,

b

Defendants.

AFFIDAVIT OF MICHAEL R. THORNTON

STATE OF TENNESSEE )

)
COUNTY OF DAVIDSON)

I, Michael R Thomnton , after being duly sworn, do hereby depose and, upon personal

knowledge, state as follows

' !
1 I'am employed as an Environmental Protection Specialist m the Division of Water
Pollution Control 1 the Tennessee Department of Environment and Conservation (TDEC) I

have been employed with TDEC for over twenty-two years 1n the Water Pollution Contro]

Division

2" Inmy present posttion I am responsible for checking and enforcing comphance
with standards and requirements of the Water Quality Control Act, set forth in Tenn Code Ann

§ 69-3-101, et seq This includes conducting wspections and reviewing momtbrmg reports to

confirm compliance with Iimats set out in National Pollution Discharge Elimnation System

i
(NPDES) permits

3 [ have reviewed the discharge monitoring reports and monthly operational reports

submutted by Lynnwood Utility Corporation, as required under 1ts NPDES permuts, for the period

EXHIBIT 2 .



July 1, 1998 through Apnl 30, 2002  Attached hereto are my summaries of what those repox{s
S
reflect, including permut partimeter violations for the same time period

FURTHER THE AFFIANT SAITH NOT

/////Z%//’

"MICAAEL R THORNT’ON '

Swomn to and subscribed before me

this 22 day of M&c-;/' , 2002

Qﬁn /(/C f'lww»?/‘

NOTARY PUBLIC . :
LISA McCREARY
Notary Public, Sumner Co, TN

My Comrmussion Expires | My Comm Explrea 0ct 2, 400"

EXHIBIT 2
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» IN THE CHANCERY COURT FOR THE STATE OF TENNESSEE
TWENTIETH JUDICIAL DISTRICT, DAVIDSON COUNTY RECEIVED

DEC 30 2002

Dav Co Chancery Coun

=2

STATE OF TENNESSEE, ex rel.

PAUL G. SUMMERS, in his official capacity
as the Attorney General And Reporter of
Tennessee and MILTON H, HAMILTON, JR.
Commissioner of the Tennessee Department of
Environment and Conservation,

)
', . e

-t
. Plaintiffs, @ ,E
MATT and ANN DOBSON, MARTIN and Lz

LAURIE CLAYTON, HANK and MARY
BROCKMAN, DR. DANIEL and LORIE
CANALE, BRENT and JANEL MAHER,
DIANNA MAHER, RON and DONNA TUTT,
and DR. BEN GRIFFITH,

Plaintiffs-Intervenors, NF
V. No. 02-1538-I11
SOUTHERN UTILITY CORPORATION,
d/b/a LYNWOOD UTILITY,
CORPORATION and DAVIS LAMB,

N N St St S N S St N Nt St st vt ' wat wt wt wt Nt Nt N Sewt Nt

Defendants.

ORDER GRANTING TEMPORARY INJUNCTION

Plaintiffs, State of Tennessee, ex rel the Attorney General and Reporter, and the
Commussioner of the Tennessee Department of Envnron;nent and Conservation, filed a motion
for temporary injunction under ﬂ}_e Water Quality Control Act, Tenn Code Ann §§ 69-3-101 to
69-3-137, which came to be heard on December 20, 2002 before the Honorable Ellen Hobbs
Lyle The plaintiffs-intervenors joined 1n the State’s motion Based on the motion, responses
and affidavits filed by the parties, arguments of counsel, and the entire record in this cause, the
Court finds that the State’s application should be granted 1n the following respects

1 The record reflects that the defendants have a five year history of violations of
the{r National Pollutant Discharge Elimination System (NPISES) permts, and as recently as

October 2002 defendants have not conducted laboratory operations, including sample collection

and analysis, m accordance with EPA-approved methodology, as mandated i their existing

NPDES permit

- Omi-7-03




2 In accordance with Tenn. Code Ann §69-3-117, the defendants are enjoined from
operating their sewage treatment plant in violation of the cffluent parameters and all other terms
and conditions of their 1999 and 2002 NPDES permts, which are not under appeal to the
Tennessee Water Quality Control Board

3 This injunction shall take effect immediately

IT IS THEREFORE ORDERED, ADJUDGED and DECREED that defendants must
immedlately\ comply with the effluent parameters andhall other terms and conditions of their 1999
and 2002 NPDES permits, which are not under appeal to the Tennessee Water Quality Control

Board All other matters are reserved pending further Orders 1n this cause

/”M ‘f%/ Jdl&

ELLEN HOBBS LY
CHANCELLOR

SUBMITTED FOR ENTRY

1 a

Vs cadoftr B

Elizabeth P McCarter (BPR # 10531)
enior Counsel

Office of the Attorney General

P.O Box 20207

Nashwille, TN 37202

(615) 532-2582

Attorney for Plaintffs

CERTIFICATE OF SERVICE
1 certify that a true and exact copy of the foregoing proposed Order has been served upon
: -
the following via fax and first class mail, postage prepaid, on this 30 day of December 2002

Jeffrey R. King
Stites & Harbison PLLC
SunTrust Center
424 Church Street, Suite 1800
Nashwille, TN 37219-2387

Ehzabeth L. Murphy
Attorney at Law
45 Music Square West
Nashwville, TN 37203

DSz

lizabeth P McCarter
Senior Counsel
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IN THE CHANCERY COURT FOR THE STATE OF TENNESSEE JUN 2 i 2|

TWENTIETH JUDICIAL DISTRICT, DAV[DSON COUNTY
Dav. Co._{‘@anc:ery Coyrt

)

fenl
—1

STATE OF TENNESSEE, ex rel.

PAUL G. SUMMERS, in his official capacity
as the Attorney General And Reporter of
Tennessee and MILTON H. HAMILTON, JR.
Commissioner of the Tennessee Department of
Environment and Conservation,

Plaintiffs,

MATT and ANN DOBSON, MARTIN and
LAURIE CLAYTON, HANK and MARY
BROCKMAN, DR. DANIEL and LORIE
CANALE, BRENT and JANEL MAHER,
DIANNA MAHER, RON and DONNA TUTT,
and DR. BEN GRIFFITH,

Plaintiffs-Intervenors,
Z0 2 N

No. 02-1538-111 .

Notice of Entry Requested Per

Tenn. R. Civ. P. 58 '

V.

SOUTHERN UTILITY CORPORATION,
d/b/a LYNWOOD UTILITY,
CORPORATION and DAVIS LAMB,

Nt e N N’ N w N N N N N N N St N Nt N aad Nt S w at at St

Defendants.

CONSENT ORDER AND DISMISSAL

It appears to the Court, as evidenced by the signatures of counsel for all parties affixed
below, that the parties have compromised and settled all matters in dispute between and among
them with respect to the subject matter of this litigation. As part of this settlement, the parties

agree as follows:

1. Defendants Southern Utility Corporation d/b/a Lynwood Utility Corporation and



Davis Lamb shall collectively pay a civil penalty in the amount $70,000.00 to the State of
Tennessee and damages in the amount of $30,000.00 to the plaintiffs-intervenors within 30 days
of entry of this Order by the Court.

2. Defendants shall make no further connections, line extensions, or allow incregsed
flows to their waste water collection system, except in accordance with their NPDES permit.

3. From the date of entry of this consent order through July 31, 2006, defendants
may be subject to a civil penalt}\' of up to $1,000.00 for each violation in the event defendants’
facility violates effluent limits for total suspended solids, settleable solids, carbonaceous
biochemical oxygen demand, pH, ammonia, total residual chlonne, total phosphorous, fecal
coliform, e. coli and dissolved oxygen, or per instance of collection system overflows or iﬁ-plant
bypasses.

4. From the date of entry of this consent order through April 30, 2005, defendants
may be subject to a civil penalty of up to $500.00 for each violation in the event defendants’
facility violates the effluent limits for total nitrogen. From April 30, 2005 through July 31, 2006,
defendants may be subject to a civil penalty of up to $1,000.00 for each violation in the e:vent
defendants’ facility violates the effluent limits for total nitrogen

5. The total contingent c1vil penalties assessed against defendants under items 3 and
4 shall not exceed a total of $10,000.00 for any given month.

IT IS THEREFORE ORDERED, ADJUDGED and DECREED that:

1.  Defendants Southern Utility Corporation d/b/a Lynwood Utility Corporaticlm and
Davis Lamb shall collectively pay $70,000.00 in civil penalties to tlhe State of Tennessee :and

$30,000.00 1n damages to the plaintiffs-intervenors within 30 days of entry of this Order;




!
)

2. Defendants shall make no further connections, line extensions< or allow
increased flows to their wasté water collection system, except in accordance with their NPDES
permiit; |

3. From the date of entry of this consent order through .Tuly 31, 2006, defendants
may be subject to a civil penalty of up to $1,000.00 for each violation in the event defendants’
facility violates effluent limits for total suspended solids, settleable solids, carbonaceous |
biochemical oxygen demand, pH, ammomna, total residual chlorine, total phosphorous, fecal
coliform, e. coli and dissolved oxygen, or per instance of collection system overflows or in-plant
bypasses;

4, From the date of entry of this consent.order through April 30, 2005, defendants
may be subject to a civil penalty of up to $500.00 for each violation in the event defendants’
facility violates the effluent himits for total nitrogen. From April 30, 2005 through July 3Il, 2000,
defendants may be subject to a civil penalty of up to $1,000.00 for each violation in the event
defendants’ facility violates the effluent limits for total nitrogen;

5. The total contingent civil penalties assessed against defendants under items 3 and
4 shall not exceed a total of $10,000.00 for any given month,;

6. All court costs shall be borne byfthe named defendants in this action; ,

7. This action is hereby dismissed with prejudice.

. IT IS SO ORDERED. \

[ Tttt

ELLEN HOBBS LY
Chancellor

N




APPROVED FOR ENTRY:

e e

ABETH P. McCARTER (# 10531)

Senior Counsel

R. STEPHEN JOBE (# 17426)
Assistant Attorney General
Office of the Attorney General
Environmental Division

P. O. Box 20207

Nashville, Tennessee 37202
(615) 532-2582

Attorneys for Plaintiffs

DiTSP L P i o

ELIZABETH L. MURPHY (# 20905)(/

Attorney at Law

45 Music Square West
Nashville, TN 37203
(615) 251-9966

Attorney for Plaintiffs-Intervenors

J Eﬁﬁ‘y KING @¢T1765)’
tites & Harbison, PLL

Sun Trust Center

424 Church Street, Suite 1800

Nashville, TN 37219

(615) 782-2293

Attorney for Defendants

e By [l ntficie



